35IPHUK HAYKOBUX CTATEU

[Tapyra O.1.

Category treaty is closely linked with the concept of commitment. The contract
was the main basis of commitments Roman private law. It must be emphasized that
the treaty system formed in Rome wearing self-contained. To void the contract was
not only necessary agreement of the sides, but also compliance with a certain type of
contracts.

This conservatism has led to what is known in Rome were two types of contracts:
contracts and pacts. They differ in the way of protection.

Ancient Roman law were known following contractual obligations: neksum,
stypulyatsiya, literally contracts. Stypulyatsiya because of its simplicity, flexibility,
abstract nature was used to resolve a variety of relationships.

In general, the development of Roman contract law implemented in the following
areas: expanding the range of contracts, which used limitation protection; weakened
formalism in the contract; formed a complete system of contractual structures in the
Roman private law.

Existing legal definition of contract today also cannot accept unconditionally.
However, the relevant legal concepts may become necessary basis for furthered
scientific and theoretical research in this area. Indeed, multidimensional view of
the treaty will facilitate good understanding of its legal nature and importance of
appropriate regulation of social relations.

Keywords: agreement, promise, commitment, agreement, contract, pact
stypulyatsiya, real contracts, consensual contracts.

TTapyta HO.I.

NPOBJEMHI ACNEKTU UMBINIbHO-
NPABOBOIO CTATYCY FrPOMALCHLKOI
CMINKN

YK 347.19

I'pomMajichka criijika € BiJIHOCHO HOBUM yYaCHUKOM MTPUBATHOIIPA-
BOBHUX BiJTHOCHH, TOMY ITIJTKOM 3aKOHOMIpPHO, 110 BHHUKAIOTh TUCKYCii
o0 ii IUBIILHO-TPABOBOTO cTaTycy. Hacammepen 1ie cTtocyeThes
MOKJIMBOCTI FOPUJUYHUX OCIO MPHUBAaTHOTO MpaBa OyTH 3aCHOBHHKA-
MU Ta yYaCHUKaMH TPOMaJCHKOI CITIIKH, BIIMIHHOCTEH MiX Tpoma/-
CBHKOIO CIIITKOIO Ta TPOMaJICHKOI0 OpraHi3alli€ro, Kojia THX HEelliIpH-
E€MHUILKIX IOPUIUTHUX 0Ci0, K1 BIIpaBi BU3HABATHUCS TPOMAJICHKOIO
CIILIIKOIO Ta OCOONIMBOCTEH IMBLIIBHO-TTPABOBOT Bi/IMOBIIaIHHOCTI 3a-
CHOBHHKIB 1 YJaCHHUKIB JOCIHIPKYBaHOTO Cy0 €KTa. Y 3B’A3KY 13 UM,
B paMKax CTaTTi 30CepeArMO yBary Ha aHalli3i OKpEMHX aCIeKTiB LH-
BUILHO — IPABOBOT'0 CTATYCy I'POMAJICHKOT CITIIKH.

96
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Yepes Te, 10 MpaBoBa KOHCTPYKIIiS «TPOMaJIChKa CITIIKa», OTPH-
MaJia 3aKOHOJIaBYE BU3HAYCHHSI TUTBKH 3 TPUAHATTSAM 3aKOHY YKpaiHH
«IIpo rpomMaschki 00’ efHAHHS HA BITIN3HIHUX HAYKOBHUX MIPOCTOPax
Ma€eMO HEBEJIMKY KUIBKICTb JOCIIKEHb I0J0 HUX, ajle, THM HEe MEH-
11e, OKpeMi acIeKTH iX MUBIJIBHO — IMPABOBOTO CTAaTyCy JMOCIiIKyBa-
nucs B. B. Kounnowm, 1. B. Cnacu6o-®areeporo Ta H. 10. dinarosoro.

e no mpuiinsaTTs 3akony Ykpainu «[Ipo rpomanceki 06’ eHan-
Hs»» M.M.CirocapeBChbKHid HAroJIOIIyBaB Ha TOMY, 1110 TIO3MIIIS 1010
00OMe)KeHHS TTpaBa IOPUANYHUX 0Ci0 BUCTYNaTH yYaCHUKAMH TPOMaJ-
CHKHX OpraHi3alliil € XHOHOIO Ta MoTpedye 3MiH. ABTOp areitoe 10
TOTO, IO 32 CBOEIO CYTTIO MPAaBO BHUCTYIATH 3aCHOBHHUKOM Ta OyTH
YYaCHHUKOM IOPUIUYHOI 0cOOM MpUTaMaHHE HE TUTBKU (Pi3UNYHUM 0CO-
0am, 1 SIKIIIO HABITh TaKa IX 3JIaTHICTh 3aMEPEUYETHCS, TO JIOBOIH PO
1le He MaloTh il COO0I0 HAJIEKHOTO 1 JOCTAaTHROTO OOIPYHTYBAaHHSI.
JlocmiIHUK 3BEpTa€ yBary Ha Te, IO 3 MEPIITUX POKIB HE3aICKHOCTI
FOPUINYHI 0cOO0M He 0OMEXyBaHCS B MpaBi OyTH 3aCHOBHUKAMHU Ta
y9acCHUKAMH ITiIMTPHUEMHHUIIBKUX TOBAPHCTB, & TOMY HE3PO3yMIIUM €
MiAXiA, 3TiAHO 3 SKUM IOPUANYHUM 0c00aM 3a00pOHSETHCS y4acTh B
IPOMaJICBKUX OpraHi3alisx Ta BOHH HE MOXYTh OyTH X 3aCHOBHH-
kamu [1, c. 8]. [Ipo morpeOy B HajaHHI MpaBa OPUIUIHUM 0COOAM
CTBOPIOBATH IPOMAJICHKI Oprasizarii Ta OyTH iX y4aCHUKaMH HaroJo-
mryBasia i M. B. Menmxkyn [2, c. 52].

[Ipore, sk 3aBxaW, MPU CTBOPEHHI YOTOCh HOBOTO, BHECEHHI
3MiH € Ti, XTO iX MIATPUMYE, Ta Ti, XTO MPOTH TAaKUX HOBOBBEACHb.
Le 3aranpHOBiTOMa iCTHHA, TaK, 1€ PUMCHKUH Apamatypr TepeHmii
[Ty6miit Ap¢d roBopuB: «CKUTBKH JIIONEH, CTIBKH i TyMOK». ToMy J10-
TIYHO, 110 € JOCIIAHUKH, K1 IIO3UTHBHO CTaBJIATHCS 10 MOXKJIMBOCTI
FOPUIUIHUX 0Ci0 OyTH 3aCHOBHHKAMH Ta YUYaCHUKAMH TPOMAJICHKUX
00’e/THaHb, a TAKOXK € W Ti HAYKOBIIi, KOTPi HE MOTOKYIOTHCS 3 Ta-
Koro ix 3nmarHictio. Tak, A. M. [loHOoMaphOB 3BepTae yBary Ha Te, 110
TiNbKH (i3U4HI 0COOM MaroTh OYyTH yYaCHHKaMH Ta 3aCHOBHUKAMH
rpoOMaJIChKUX opraHizaiiii [3, ¢. 50]. JlocaiiHuKamMu, sIKk OJHUM i3 ap-
TYMEHTIB, Ha MATBEPIYKCHHS BUCIOBIICHOT ITO3HITI1 HABOAUTHCS CT. 36
Konctutytii Ykpaiam, mo rapanTye mpaBo Ha cBoOomy 00’ €THAHHSI
ta mictuthes y Posmimi 11 «IIpaBa, cBoO0aM Ta 0OOB’S3KHM JIOMUHU i
IrpOMa/ITHUHAY, SIKA, HE TOIIUPIOETHCS Ha IOPHIUYHUX 0Ci0.
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[Tapyra O.1.

Mu TiATPUMY€EMO MO3UIII0, SIKa Y3TOKYETHCS 13 MOKIHMBICTIO
Ha/IaHHs IOPUAMYHAM 0CO0aM MPUBATHOTO MpaBa MPaBOMOYHOCTI
OyTH 3aCHOBHHKAMH Ta YYaCHUKaMHU TPOMAJICHKOI CITIIKH. A 3 TIPUBO-
Iy 1HIIOT 3a3HaYUMO HACTYIIHE: IOTOKYEMOCS, 110 IOPUANYHA HOpMa
Koncrutymii Ykpainu, sika nepegdadae mpaBo Ha cBOOOIy 00’ €THAH-
v, Po3niny I «llpaBa, cBoOOMM Ta 0OOB’SI3KH JIFOAMHU 1 TPOMAJIs-
HUHA» HE Tependavae Takoi 37aTHOCTI JUIsl opuaAndHUX oci0. Ta i
3 Ha3BU PO3/UTY 3pO3yMilo, HIO PO IOPUINYHUX 0Ci0 MOBa He iile.
OpHak, y TaHOMY acIieKTi BapTo 3BepHYTHCA 10 OCHOBHOTO aKTy ITH-
BUTBHOTO 3aKk0HOAABCTBA. Tak, mm. 1 ct. 94 11K Ykpainu BU3HaYa€THCH,
10 IOPUIMYHA 0c00a Ma€ OCOOMCTI HEMAHOBI TIPaBa, sIKi MOXKYTh T
Hanexatd. He 6aunMo Baromux migctaB Uit CTBEPHKEHHS, 1110 IPABO
Ha cB0OOY 00’ €IHAHHS HE MOYKE HAJICKATH IOPHIMYHIM 0CO0aM.

1106 3po3yMiTH OCHOBHI BIIMIHHOCTI MK I'POMaJICEKOIO Opra-
HI3aIli€l0 Ta TPOMAICHKOIO CITUIKOIO CJiJ TpoaHai3yBaTH OCHOBHI
MpaBoOBi TOJIOKEHHST 3akoHy Ykpainn «IIpo rpomaznchki 00’ e€mHaH-
Hs». 30KpeMa, JeTalbHille 3yMMHUMOCS Ha JOCIIUKEHHI IMpaBOBUX
HOPM, II0JI0 TPOMAJICHKOI criiku. HaykoBi po3Bigky BapTo Moyary i3
JIETaNbHOTO BU3HAYECHHS TPOMAJICHKOI CITUIKH, KOTPE 3aKpiluieHe B 1.
4 cr. 1 anamizoBaHoro 3akoHy. BiioBiIHO, «TpOMaJiCbKa CIIiJIKa —
e TPOMaJIChKe 00’ €THAHHS, 3aCHOBHHKAMH SIKOTO € IOPUIUYHI 0CO-
OM TIPUBATHOTO TIpaBa, a YicHaMH (YJYaCHUKaMH) MOXKYTb OyTH FOpH-
JUYHI 0cOOW MPUBATHOTO MpaBa Ta (izudHi ocoOm». Sk BUIIIMBAE i3
LBOTO BU3HAYCHHS, OCHOBHUM Ha, 1110 3BEPTA€ yBary 3aKOHOAABELb €
cy0’extHuUl cknaa. Kpim Toro, He 3AiHCHIOETHCS TIOALTY IOPHITYHUX
0ci0 — 3aCHOBHHMKIB Ta YYaCHUKIB IPOMaJICHKOI CITIIKH Ha MiAPHEM-
HHUIIBKI Ta HEMAIMPUEMHUIIBKI, & OTXKe, 1X 3aCHOBHUKAMH Ta YYaCHH-
KaMH MOXKYyTb OyTH SIK TIEpIIi, Tak i apyTi. /leTanpHie BHUKHYTH B
0COOIMBOCTI 3aCHOBHHUIBKOTO CKJIaAy I'POMAJIChKOI CIIIJIKM MOMKHA,
3BEpPHYBIIUCH 10 Peectpy rpomancbkux o0’eqnans. [IpoananisyBas-
M JIaHi [boro PeecTpy, MO)kHA TOBOPUTH MPO T€, 10 HANMOIIUpEHi-
MM CY0’ €KTOM, SIKHH Ha IaHOMY eTarli BUCTYIa€ 3aCHOBHUKOM T'PO-
MaJICHKOT CITIJIKH, € TOBAPHCTBO 3 00MEKEHOIO BiAMOBIAAIBHICTIO, aje
B3araJli Kojo 3aCHOBHHUKIB € TyKe pi3HOMaHITHUM. Burmie3asHadycHe
MiATBEPIDKYETHCS. TUM, IO Cepell 3aCHOBHUKIB IPOMAICHKOI CIIIIKH
3yCTpivalOThCsl aKLiOHEPHI TOBapUCTBA, KOpHOpalii, MpUBATHI Mif-
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IIPUEMCTBA, aJBOKATChKI 00’€JHaHHs, ONarofiliHi opraisaiii, rpo-
MaJICBKi OpraHizailii, [poMaJIChKi CIIUTKH, TpodeciifHi CIiIKH, 1HO3eM-
Hi FOPUIUTHI 0COOM Ta KOJIO 1X € HEOOMEKESHHUM [4].

PazoMm 3 TiM, HE BCi FOpUANYHI 0COOM MOXYTh OYTH 3aCHOBHHKA-
MU TPOMAJICHKUX CITIIOK. 3akoHOM Ykpaiau «lIpo rpomasiceki 00’ en-
HaHHS» TependadaeTbesi Kareropis ocio, SIKuM 3a00pOHSETHCS OyTH
3aCHOBHUKaMH T'POMAJICBKOI CIUIKK. 30KpeMa, 10 HUX BiTHOCSATHCS:
MOJITUYHI TapTii; IOPUINYHI OCOOH, MOAO SKUX MPUUHATO PilllEHHS
po X mpunmuHEHHS abo AKi mepeOyBaloTh y MPOIeci MPUITHHEHHS,
FOPUINYHI 0COOH, €TUHUM 3aCHOBHHUKOM SIKHX € OHA 1 Ta K 0c00a;
IOpUINYHI 0c0o0H, SKIIO X 3aCHOBHHUK 200 BIIACHHUK iCTOTHOI y4acTi
BHECEHI /10 mepeltiky oci0, OB’ sI3aHMX 13 3A1HCHEHHSIM TEPOPUCTHY-
HOT JISUTBHOCTI, YW IIOAO SKHX 3aCTOCOBAHO MIKHAPOJHI CaHKIII.
BapTto HarosiocuT i Ha TOMY, 1110 3aCHOBHHKAMU IPOMAJICHKOT CITIIKH
HE MOXYTh BUCTyNaTH IOPUANYHI 0coOM MyOJiYHOTO MpaBa, ake B
3akoHi 3a3HAYEHO, 110 HUMHU MOXYTh OYTH TITBKH IOPUIUTHI 0COOH
MIpUBaTHOTO TIpaBa. Lle moB’s3aHo i3 TUM, IO B IHCTUTYTI 00’ € THAHHA
MIPUPOIHO 3aKJIaAEHO CBOOOLY BHOOPY Ta JOOPOBIIBHICTD, a IOPUANY-
Hi 0cOOM IMyOIiYHOTO MpaBa CTBOPIOIOTHCS B PO3MOPIIIOMY MOPSIIKY,
TOOTO CBOOO/A BUOOPY Ta JOOPOBIILHICTh y TAKOTO BUY FOPUANYHUX
0ci0 BiICYTHSI.

3aKOHOM BU3HAYAETHCS, IO IOPUANYHA 0coba Oepe ydacTh B
YTBOPEHHI TPOMAJICHKOI CITIJIKM 4Yepe3 CBOTO KepiBHHKA a0o0 iHIIOro
YIIOBHOBA)KEHOTO TPEICTABHUKA, SIKUH i€ Ha MiJCTaBi JOBIPEHOCTI
JUIs. BYMHEHHSI T 11010 YTBOpPEHHs Tpomajichbkoi crminku. Ilig gac
3IIACHEHHS PeECTPAIIHHUX JIiH JI0 epelTiky HeOOXIHUX JOKYMEHTIB,
AKl1 TIOfla€ TPOMaJChKa OpraHizallisi, TPOMaJChKa CITIIKa JTOJATKOBO
To/1a€ TOKyMEHTH, IO MICTATH BIZIOMOCTI IIIOJI0 CTPYKTYPH BIACHOCTI
3aCHOBHUKIB. A SIKIL[O0 32CHOBHHKAMHU IPOMaJICHKOI CITUJIKH € iHO3eMHa
IOpUIMYHa 0c00a, TIONAETHCS 1Ie 1 JIeTali30BaHUH Y BCTAHOBICHOMY
MOPSIAKY JOKYMEHT MO MiATBEPKEHHS peecTpanii iH03eMHO1 IopH-
JIMYHOT 0cOOM B KpaiHi ii MiCIIsl 3HAXO/KCHHS. 3aKOHOM HE BHOKPEM-
JIIOIOTHCSI KOHKPETHI IpaBa Ta 000B’SI3KHU MO0 TPOMAICHKUX CITUIOK,
BOHU € 3araJIbHAMHM I BCiX TPOMAJCHKUX 00’€mHaHb. [ poManchki
CIIIKH, K 1 TPOMAJICHKI opraHi3aitii, siki HaOy/IH cTaTycy IOpUANIHOI
0codu, MOXKYTh OyTH yYaCHMKaMH LUBUIBHO — MPaBOBUX BiJHOCHH,
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[Tapyra O.1.

HaOyBaTl MalHOBI i HEMaWHOBI IpaBa, 3aliMaTHCS ITiITPUEMHUIIb-
KOO JiSUTBHICTIO TOMIO [5].

Takumu € 0coOIMBOCTI MPABOBOTO CTATYCy TPOMAJICHKHX CITi-
7ok, BctaHoBieHI B 3Y «lIpo rpomanaceki 00’eqHanHs». Hamu wHe
3a4irmanucs 3arajbHi ITOJIOKEHHS MO0 CTBOPEHHS, 3IMCHEHHS OK-
peMUX peecTpariiiHuX i, TPOBaKCHHS HUMH CBOEI JisSUTBHOCTI,
y T.4. i MiJIPUEMHHIIBKOI, OCKIIbKA BOHU HIYMM HE BiJPi3HSIFOTHCS
BiJI 3arajbHHUX IOJIOXKCHB IION0 YCIX IPOMaJICbKUX 00’€aHaHb. Bu-
IICHABE/ICHE III¢ pa3 MiATBEP/UKYE AYMKY, sika MOOYTY€e B HAyKOBUX
KOJIaX - OCHOBHOIO BiJIMIHHICTIO TPOMAICBHKOi CIIUIKH BiI TpoMa-
CBKOi opranizailii € cy0’eKTHHI CcKIafl. 3BiCHO, 10 TPOMAaJIChKUX CIIi-
JIOK BHCYBAIOThCS TIEBHI JOJATKOBI BUMOTH B MpoOLECi iX peecTparii
Ta MPOBAJHKEHHS JiISJIBHOCTI, OTHAK B OCHOBHOMY BOHH TIOB’sI3aHi i3
Cy0’€KTHUM CKJIAJIOM.

BaxxnmuBuMu muTaHHSAME, Ha SKi, TAKOXK, TOTPIOHO ATH BiIIo-
Bizb, € : «ll]o camMe Mae BU3HABATHCS TPOMAJICHKOIO CITITKOIO?», «HUu
yci 00’eTHaHHSI, 3AaCHOBHUKAMH SIKHX BHUCTYIAIOTh IOPUANYHI 0COOH,
OyIyTh BU3HABATHCS TPOMAJICBKUMH CIILITKAMHU?» AJDKE, HAPUKIIA,
B OpraHi3allisx poOOTO/aBIIIB, aCOIIAIisIX KPEJAUTHUX CIIJIOK, 00’ €1-
HaHHSIX CTPaXOBHKIB 3aCHOBHMKAMHU Ta yYaCHHUKAMH TaKOX € IOpH-
nuaHi ocobu. Ha Hamry gymKy, e MoKHA Ti3HATHCS, 3BEpHYBIIUCH 710
3arajJbHUX TPABOBHX ITOJIOKEHB, KOTPI BH3HAYAIOTh OCHOBHI 3acaiu
1X IISUIBHOCTI.

OnHUMH 3 HAWOLIBII TOMIMPEHUX TPOMAJICHKUX 00’ €HAHB € Op-
rasizaiii po0oTonaBiiB Ta 00’€HAHHS OpraHizaliid poOOTONABIIIB,
SIKi, BBAXKAEMO, € BHJIAMHU TPOMAJICHKOI CITIIKU. 3riIHO 3 HOpMamu 3Y
«IIpo opranizariii po6oToaBIIIB, iX 00’ €THAHHS, IIpaBa i TapaHTil iX
TSITTEHOCTI», OpraHizaiis poOOTOIABIIIB — 1€ «...HETPUOYTKOBA, TPO-
MajIchKa Oprasizailisi, sika 00’€Hye poOOTOAABIB», a 00’ € HAHHA
opraizaiiii poOOTOJaBIliB — 1€ «... HEMPHOYTKOBa TPOMAJIChKa Op-
rasizaiiisi, sika 00’€JHye opraHizailii poOOTOIaBIIIB, X 00’ € HAHHS.
[TorompxyeMocs 13 TUM, 11O 11l 00’ €IHAHHS € HEPUOYTKOBUMH, aJie HE
3TiJIHI, [0 BOHU € TPOMAACHKUMHU OPTaHi3arlisiMi, OCKIJIBKH 3a CBO-
iM Cy0’€KTHUM CKJIaJJOM BOHHM TaKUMHU OYTH BKE HE MOXKYTh. MeToro
TUSUTBHOCTI OpraHizamiii poOOTOMAaBIB BHCTYIMA€ MPEACTaBHUIITBO,
3aXHCT MpaB Ta 3aKOHHUX 1HTEPECiB POOOTONABIIB B €KOHOMIiuHiH,
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COILIaNbHIN, TPyAOBil Ta iHImMX cepax, sKa BiJANOBIAE 3arajibHil
METI JisUIbHOCTI TPOMAJIChKUX 00’ eHaHb. OKPIM TOTO, IPOMAJICHKOI0
CHIIIKOIO € ¥ 00’ etHaHHS MPO(CITITIOK, SKi YTBOPIOIOTHCA 3 METOIO BH-
KOHAHHS CTaTyTHHUX 3aBIaHb MPOMCITUTKH, SKAMH € 3TIHCHESHHS TIpeI-
CTaBHUIITBA Ta 3aXUCTY TPYIOBUX, COIIAIbHO — EKOHOMIYHUX ITPaB Ta
iHTEepeciB wieHiB npodcninku [6].

['poMaicbKUMU CHIITKaMH BIIpaBi BU3HABATHUCS 1 IESKI caMOpery-
JIBHI OpraHizaiiii, 3aCHOBHUKaMH SIKUX € I0pUIMYHI 0COOM TPUBATHO-
ro mpasa. OAHUMU 13 TAKUX € TOPTOBO — MPOMHUCIIOBI ManaTtu. Tpeda
3a3HAYUTH, IO TPOMAJACHKHUMH CITIIKAMH € TOPTOBO — IPOMHCIIOBI
rajary, siKi CTBOPEHI B JOOPOBUIBHOMY TOPAIKY, a BigTak ToproBo
— IPOMHUCIIOBA MaJIaTa, SIKa CTBOPIOETHCS B PO3NOPSAYOMY MOPSAKY
Vkazom [Ipesunenta Ykpainu, He Oyae BH3HABaTUCS TPOMAACHKOIO
CIILTKOIO.

Binmosigao nmo 3Y «IIpo cTpaxyBaHHS» CTPaXOBHKH MOXYTh
YTBOPIOBATH CITIIKM, acolliamii Ta iHmi o0’ eTHaHHS I KOOPIWHA-
1ii CBOET JiSUTBHOCTI, 3aXHUCTy 1HTEPECIB CBOIX WICHIB Ta 3iHCHEHHS
cninpHUX nporpam. llle ogHUM BHIIOM IpoMajCchKoi CHIJIKK € acoLli-
arii KPeUTHUX CIIIJIOK, SIKI CTBOPIOIOTHCS 3 METOK KOOPIMHALIT fi-
SUTBHOCT1 KPEJMTHUX CIIUIOK, HaJJaHHS B3a€MOJIONIOMOTHY Ta 3aXUCTY
CHiTBHUX iHTEpeciB [7]. BumesasnadeHi cy0’eKTH € TpOMajChKUMHU
00’ e THAHHSIMHU, TI03asK HE CTaBIIAThH Mepen cO000 SIK OCHOBHY IIJTb
oTpuMaHHA puOyTKy. Crienndika MUX TPOMaICEKHX CIIOK MOJISTAE
B TOMY, 1110 /IO iX 3aCHOBHHKIB BUCYBAaIOThCS MIEBHI SIKICHI BAMOTH, TaK,
3aCHOBHUKAMH Oprasizailiii poOoToJaBIliB € poOOTOAABIN, a 00’ €-
HaHb OpraHi3aliii poboToAaBIiB caMi opraHizaiii podoToaBIIiB, 3a-
CHOBHHMKaMHU 00’€THaHb MPOPECiitHNX CIiIOK € mpodeciiiHi CHiIKH,
00’eHAHb CTPAXOBHUKIB — CTPAXOBHKH, aCOIAIliil KPSIUTHUX CITIIOK
— KpeauTHi criyiki. ToOTO 3aCHOBHUKAaMH B I[bOMY BUIAJIKY MOXYTh
OyTH He BC1 IOpUINYHI 0COOM MPUBATHOTO MPaBa, a came Ti, sIKi BOJIO-
JIIOTH IEBHUM CTaTycoM. Ta pa3oM 3 TUM, € i TaKi FpOMajChKi CIiJIKH,
3aCHOBHUKAMH SIKUX, SIK YK€ BEJIacsl MOBa paHille, MOXXyTb OyTH Oyib
— SIKI FOPUAWYHI 0cOOW PUBATHOTO TpaBa. OCHOBHUM, IO 00’ €qHYyE
Il YTBOPEHHS, € MeTa JiSUTHHOCTI, a/Ke TIPAKTUIHO BCI BOHH CIIPSMO-
BYIOTh CBOIO JiSUTBHICTH Ha 3aXHCT TPaB Ta IHTEPECiB, MPEICTaBHU-
LTBO, CIIIBIIPALIIO B IEBHUX BU3HAYEHUX Chepax TOILIO.
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[Tapyra O.1.

Ha migcTaBi mpoBeACHOTO aHaIi3y MOXKEMO CTBEPIKYBaTH, IO
IPOMaJICBKUMU CIIIJIKAMU € OpraHizailii poOOTONaBIliB, 00’ € HAHHS
oprasizamiii po60oTomaBuiB, 00’€THAHHA TPOQPCHIIOK, 00’ €THAHHS
CTPaxXOBHKIB, acoIfiarlii KpeAUTHUX CITIJIOK Ta Ti 00’ €IHAHHS, 10 3a-
CHOBHHUKIB SIKHX HE BUCYBA€ThCS CIIEI[IaIbHUX BHMOI, TOOTO HHUMHU
MOXYTb OyTH Oyap — sIKi I0pUIAMYHI 0cOOM MpUBaTHOrO mpasa. Kpim
TOTO, BApPTO HArOJIOCUTH, IO ¢ HE € BUKIFOYHUM IEPEITIKOM BHJIIB
IPOMAJICHKOI CITUIKH .

OkpemMO BapTo 3YNUHUTHCS Ha MUTaHHI NHUBUTEHO— TPAaBOBOL
BI/IMTOBITaTLHOCTI 3aCHOBHUKIB Ta YYaCHHUKIB TPOMAJCHKUX CIILJIOK,
10 TIOB’sA3aHO 3 crenn(dikoro X cy0’€KTHOTO CKiaay. 3a 3arajibHUM
MIPaBUJIOM, 3aCHOBHUKH Ta YYaCHHKH I'POMAJICBKOTO 00’ €JHaHHS HE
HECYTh BiJIIIOBI1IaJILHOCTI 32 H10ro 3000B’SI3aHHSIMH 1 BiJITIOBITHO TPO-
MaJicbke 00’€JTHaHHSI HEe Hece BiAIOBIAaTbHOCTI 3a 3000B’I3aHHIMH
HOT0 3aCHOBHUKIB Ta y4acHHKiB. Lle BiAMOBizae OCHOBHHM 3acagam
IHCTUTYTY HEMiINPUEMHHUIBKAX FOPUANIHUX 0ci0. OmHak € i BH-
HSATKH OO IUBIIHFHO — MPABOBOI Bi/IITOBIAAILHOCTI 3aCHOBHUKIB Ta
YYaCHUKIB JISTKAX BUJIIB HEMIAMPUEMHHIIEKIX TOBAPHUCTB, TAKUX, 5K,
HaNPUKIIAJ, CIOXHBYMX KOOTICPATHBIB, WICHH SIKOTO HECYTh CyOCH Ii-
apHy BiJINOBIIaJIbHICTh Y MEXax BapTOCTi Naro [8, c. 6]

Pazom 3 Tum, mopeunum Oyme HaBectH 4. 3 cT. 96 LIK Ykpainu:
«YdacHUK (3aCHOBHHK) IOPHINIHOI 0COOM HE BiIIMOBiTae 3a 3000B’sI-
3aHHAMHU IOPHINYHOI 0COOW, a IOpHIUYHA 0co0a HE BIAMOBiTac 3a
3000B’A3aHHSAMH 11 y4acHHKa (3aCHOBHHKA), KpiM 6unaoxie, ecma-
HOBNIEHUX YCMAHOBYUMU OOKYMeHmamu Ta 3akoHoM». | xoua 3V «IIpo
IPOMaJIChKI 00’€JIHAHHS» BCTAHOBIIIOETHCS, 110 YYACHUKH T'POMAaJ-
CHKOTO 00’€THaHHS HE BiNOBIAAIOTH 32 3000B’I3aHHSIMHE TaKOi FOPH-
JTUYHOT 0COOW, y AEIKUX BHIIAJKaX 3aCTOCOBYIOThCS 3arajbHi 3acaan
LMBIJTFHOTO 3aKOHOZABCTBA. Ma€eThCs Ha yBa3i, 110 MOMPH 3aKOHOAAB-
Ye BCTAHOBJICHHS BiJICYTHOCTI LMBIIBHO — MPaBOBOI BiNOBiAaIbHO-
CTI B YYaCHHUKIB I'POMAJICBKOTO 00’ €THAHHS TPAIUISIFOTHCS i BUHSATKU
i3 mpaBmi. Tak, m. 8. 7. CTaTtyTy rpoMaJICcbKOi CIUIKH «YKpaiHChbKa
I'enbcinchKa CriiKa 3 MpaB JIOJUHI» BCTAHOBIIEHO, IO «CIIJIKAa HE
BiJITOBia€ 3a 30008’ I3aHHAMHU CBOIX YJICHIB, a WICHH CITUIKHM HE Bij-
MOBIAf0Th 32 3000B’s13aHHAMU CHIIKHM 9 OIMH OIHOTO, AKWO [HuULe
He nepeddaueno ixuimu Cmamymamu (Ilonodxcennusmu) abo 002060-
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pamu, ykaaodenumu misic Humuy [9]. Bunaerbcst, 10 Takuii ctaH peueit
CIPUYMHEHUH MPUTAMAHHICTIO JOOPOBUTFHOCTI Ta cCBOOOIM BUOODPY B
IrPOMaJChKUX 00’ €THAHHSIX, U IKUX XapaKTEpHO, 110, MOTPH iCHY-
BaHHS 3araJibHO BCTAaHOBJICHOTO TIPaBUJjla 3a3BUYail BiJl HHOTO MOXKHA
BIJICTYITUTH.

Tomy, IITKOM MOKJIMBUM € 3aCTOCYBaHHSI 10 YUYaCHUKIB IPOMaJI-
ChKOi CIIJIKM CYOCHJIIapHOT BIJIOBIJIAJIBHOCTI 32 3000B’s3aHHSIMU
OpUARYHOT 0coou. OJIHAK, 1€ MOYKE CTOCYBATUCS TIJIbKU TUX TPOMaJI-
CBKHX CIIUIOK, SIKi 3aiMarOThCS TIIPUEMHHIIBKOIO MisUTBHICTIO, aJie
1 Tpu 3midCHEHHI Takoi AISUTBHOCTI cyOcuIiapHa BiANOBiNAIbHICTH
MOJKE 3aCTOCOBYBATHUCS TIIBKHU JI0 THX YYaCHHUKIB sKi OepyTh y4acTb
B yNIpaBJIiHHI HEIO.

Ha mizncraBi okpecieHOro BUIlE MOXXHA 3pOOUTH HACTYIHI BH-
CHOBKHM: HaJlaHHA IpaBa IOPUIMYHHM 0C00aM OyTH 3aCHOBHHKAMU
Ta YYaCHUKAMH TPOMAJICBKUX CITJIOK € BUTIPABIaHUM KPOKOM Ta
CIY>)KATUME JUTS Kpamoi peaiizarii HUIMA MeTH [isSUIbHOCTI; OCHOB-
HOIO BiJIMIHHICTIO TPOMAJICHKOI CIIKH BiJl TPOMaJICHKOI OpraHi3aiii
€ cy0’eKTHHIA cKkial. 3BICHO, 10 TPOMAJCHKHUX CIIIJIOK BUCYBAIOTHCS
MEBHI J0aTKOBI BUMOTH B MpOLEC] iX peecTpalii Ta MpoBaKEHHS
JUSUTBHOCTI, OJIHAK B OCHOBHOMY BOHH ITOB’si3aHi 3 Cy0’€KTHUM CKJia-
JIOM; TPOMAJCHKAMHU CITITKAMU € OpTaHi3ailii poOoTomaBIiiB, 00’ €1-
HaHHS OpTraHizamiii poOoTomaBIiB, 00’ €aHAHHSI TPODCIIIIOK, CaMo-
perymiBHiI opraHizailii (TOproBo - IPOMHCIIOBI MaNaTH Ta iHII, KOTpPi
CTBOPIOIOTHCS Ha JOOPOBIIBHUX 3acanax), 00’ €JHaHHS CTPaXOBHKIB,
acouianii KpeIMTHUX CITJIOK Ta Ti 00’ €THAHHSI, IO 3aCHOBHUKIB SKHX
HE BHCYBAIOThCSI CIIeIiajibHi BUMOT'H, TOOTO HUMH MOXYTb OyTH Oy/Ib
— SIK1 IOpUANYHI 0cobm mpuBarHOTO TIpaBa. Kpim Toro, BapTo Haromo-
CHUTH, 1110 II¢ HE € BUKIIFOYHUM TIEPEITiIKOM BHIIB TPOMaJICHKOI CITIIKH;
3aCHOBHHUKH Ta YYaCHHUKH T'POMAJICHKOT CITIIKHU 32 3arallbHUM IPaBH-
JIOM HE HEeCYTh CyOCHIiapHOi BiJMOBIIaIBHOCTI 32 3000B’I3aHHIMH
IOpUINYHOI 0co0H, ofHak B CTaTryTi MOXKYTh BCTAHOBIIIOBATHCS BU-
HSITKH, KOJIM Ha YYaCHHUKIB IPOMAJICHKOI CITIIKM MOKE TTOKJIaaTHCS
JTIOJTATKOBA ITUBUTLHO — IIPABOBA BIATIOBINATLHICTS.

3po3yMijio, 110 HAaBKOJO HOBOTO YYacHHWKA IUBIIHHO — IPaBO-
BHX BIJHOCHH OyAyTh 1 HaJladi MPOBOAUTHUCS HAYKOBI PO3BINKH, aie
Ha [[bOMY €Talli IXHE CTBOPCHHSI € BUIPABJIaHUM Ta TaKHUM, IO 3a]10-
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Mapyra FO.I. IIpo6jemMHi acneKTH HUBLIBLHO-MIPABOBOI0 CTATYyCy IpoMaj-

CBKOI CIIIJIKH

VY crarTi aHaNi3yHOTHCS MUTAHHS MO0 MOXIIUBOCTI FOPHUIUYHUX OCIO mpuBar-

HOro npasa 6yTI/I 3aCHOBHUKAaMHU Ta y4aCHUKaMH I'POMaJICbKUX Cl'IiJ'[OK, BiﬂMiHHOCTCﬁ

MiX TPOMAJICBKOK OPraHi3alli€ro Ta TPOMAaJIChKOI CHUIKO. JIOCTIIKYOThCS BUIH

TPOMAJICHKOT CITIJIKM Ta OKPEMi acleKTH UBLIBHO — ITPABOBOT BiJIMOBIIATBHOCTI 3a-

CHOBHHKIB Ta YYaCHUKIB I'POMaJICHKO CITIJIKH.

KurouoBi ciioBa: rpomMajichka CIIijika, TpoMajicbKa opraHisailis, FOpUIUIHI 0CO-

OM IPHUBATHOIO IpaBa, BUAN TPOMAJICHKOI CIIUIKH, LUBUIBHO-TIPABOBA BiJIIOBIIAIIb-

HICTB.
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IMapyra 10. U. IIpoéreMuble acneKThbI IPAazkAaAHCKO-NPABOBOIo cTaTyca 00-
LIeCTBEHHOT0 C0103a

B crarse aHanu3upyroTCcs MpoOIEMHHBIE ACTIEKTHI TPAXKIAHCKO - IPABOBOTO CTa-
Tyca OOIIECTBEHHOTO COI03a, B YACTHOCTH BOIPOC O BO3MOXKHOCTH IOPHIMUYECKHX
JIUI] YaCTHOTO MpaBa OBITH YIPEAUTEITAMH M YJaCTHUKAMH OOIIECTBEHHBIX COIO30B,
pasnuunii MeXIy OOIIECTBEHHON OpraHu3anuei u o0IecTBeHHBIM coto3oM. Vccme-
JYIOTCS BUIBI OOIIECTBEHHOTO COI03a i HEKOTOPBIE aCMEKTHI IPayKIAaHCKO - IPABOBOM
OTBETCTBEHHOCTH yUpeaUTeNel 1 yIaCTHHKOB OOIIECTBEHHOTO COI03a.

KonroueBble ci10Ba: oOIIECTBEHHBIH COI03, OOIIECTBEHHAsI OPTaHNU3AIIbIA, IOPH-
JMYIECKbIE JINIA JaCTHOTO MPaBa, BUJIBI OOIIECTBEHHOTO COI03a, IPaXkIaHCKO-MPaBO-
Basi OTBETCTBEHHOCTb.

Paruta Y. Problematic aspects of public unions’s civil status

A scientific article is devoted to research of new participant of civil legal
relation — public union with status of legal person. Focuses on the fact, that providing
opportunities for legal persons of private law to be founders and members of public
association satisfy European standarts about non-governmental organisations. As well
as, it is noted that this possibility will serve to better realizing of their goal. It is
supported the position of the legislator, that legal persons of public law can not be the
founders and members of public unions. It is noted that the only significant difference
between public union and public association is the subjective part. Of course, it is
imposed some additional requirements for the registration and implementation of
activities of public union, but they, are related to the subject part. The study analyzed
which legal persons of private law may be recognized as public unions. The author
concluded that public unions include: employers’ organizations, association of
employers, trade unions, self-regulatory organizations (trade - commerce and others,
which are created on a voluntary basis), association of insurers, associations and credit
unions and others which are created on a voluntary basis. Also, as public union can
be recognize any association of legal persons of private law that do not have profit-
making goal for the next allocation of earned money between participants

Revealed issues related to the civil liability of public unions. On the basis of
national legislation and civil doctrine it is concluded that members of public unions, as
a general rule, is not responsible for the obligations of such legal person. Nevertheless,
it is noted that the charters of public associations, may provide the application to
members of public unions of civil liability. The author proved that the imposition on
members of public unions more responsibility for the obligations of the legal person
can be realized only in that case when such member is involved in its management and
public union carries on business.

Keywords: public union, public association, non-governmental organisation,
legal persons of private law, types of public unions, civil legal responsibility.
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